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Foreword

Volume III of this second edition continues the process of revising and
updating Principles of Federal Appropriations Law, originally published in
1982. This is our “claims and judgments” title, consolidating in one volume
our coverage of claims against the United States, claims by the United
States (debt collection), and the payment of judgments and related
litigation awards.

While we will publish a fourth (and final) volume, the first (1982) edition
of Principles is now completely superseded with the issuance of this
Volume III.

We thank our readers for their expressions of support and hope they will
continue to find Principles a useful reference.

Aol J P sy

Robert P. Murphy
General Counsel

November 1994
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“He who lives a long life and never changes his opinions may value himself upon his
consistency; but rarely can be complimented for his wisdom.”

Justice Joseph Story in a letter written in 1818, quoted in 75 Harv. L. Rev.
707, 720 (1962).
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Chapter 12

Claims Against the United States

A. Introduction

“The Auditors and Comptrollers, and the accountants under them, constitute the safeguard
of the National Treasury, and have to withstand the whole army of claimants and their
interested clamor.” 4 Lawrence, First Comp. Dec. xix (emphasis omitted) (Introduction)
(1883).

A “claim” may be defined simply as a demand for money or property.! The
settlement of claims against the United States, called “payment claims,” is
the subject of this chapter. Claims by the government against others,
called “debt claims,” are covered in Chapter 13.

Claims against the government can arise out of virtually any aspect of
federal operations. Any federal program that involves the disbursement of
funds can generate claims. Claims may arise in areas covered by other
chapters of this publication. For example, Chapter 4 discusses a number of
restrictions on the purposes for which appropriated funds may be used.
Questions in these areas frequently arise in the form of claims which
cannot be paid because of a particular restriction. Assistance programs
generate claims. Also, a great many claims involve areas covered by GAO’s
Civilian and Military Personnel Law Manuals. The purpose of this chapter
is to present an overview of the claims settlement process, a description of
GAO’s claims settlement functions, and a brief discussion of several types
of claims not covered elsewhere.

When, over 100 years ago, First Comptroller Lawrence wrote the words
quoted at the top of this page, claims settlement was viewed as largely an
adversarial process. “They” (the claimants) were out there, like a horde of
invading Huns, trying to get money from the Treasury; “we” (government
officials) were the army of the righteous trying to prevent them from doing
so. Claims settlement was much simpler back then. Many of the key
claim-generating statutes, such as the Federal Tort Claims Act, had not yet
been enacted. Most claimants who bothered to file with the accounting
officers were denied for lack of a legal basis. Of this group, most lacked
access to the courts and could do little else but seek private relief
legislation.

To say that the law has changed over the last hundred years is to barely
hint at the enormity of the change. Literally dozens of statutes, in varying
degrees of detail, now permit claims against the United States in a wide
variety of contexts. Persons injured by negligent acts of government

Black’s Law Dictionary 247 (6th ed. 1990). A claim against the United States, said the Supreme Court,
“is well understood. It is a right to demand money from the United States.” Hobbs v. McLean, 117 U.S.
567, 575 (1886).
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B. Claims Settlement
in the Federal
Government

employees have the Federal Tort Claims Act. There is now a highly
sophisticated mechanism for settling contract claims. Victims of certain
types of discrimination have avenues of redress unheard of in Lawrence’s
era. And the list goes on and on. It can scarcely be disputed that the United
States has taken huge strides in recent decades towards the goal of a fair
and just relationship with its citizens.

Along with these changes in the law, attitudes have also begun to change.
To be sure, there is still an adversarial element in claims settlement,
especially when a claim is taken to court. There is nothing wrong with this.
Certainly the government has the right, if not the duty, to present and
argue available defenses, and to the extent the American adversarial
approach to litigation has value to begin with, that value applies equally to
federal claims litigation. At the administrative level, however, federal
claims officials are increasingly recognizing the duality of their role. On
the one hand, they are, and will remain, guardians of the Treasury. Claims
settlement must be more than just giving away the taxpayers’ money. Yet
on the other hand, the function of claims settlement is to provide fair
compensation, as and to the extent authorized by law, to those harmed by
actions of the government. Claims settlement succeeds to the extent it is
able to do this in a fiscally responsible manner.

1. Sources of Authority and
Role of the Administrative
Process

The fundamental tenet of this entire publication is that the expenditure of
public funds must be authorized by law. The payment of claims is no
exception. As with other fiscal contexts, “authorized by law” may take
various forms. A few claims are authorized directly by the Constitution.
For example, the Fifth Amendment mandates the payment of just
compensation for governmental takings of private property. You may find
statutes telling you what courts to use (28 us.c. §§ 1346(a)(2), 1491), but
you do not need a statute authorizing you to assert the claim. The Fifth
Amendment itself fills that role.

Contractual relationships provide another source of authority. A contract

is a legal instrument from which legal rights, duties, and obligations flow.
A federal agency has the inherent power—no statute is needed—to enter
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into contracts in the execution of its duties. E.g., United States v. Tingey,
30 U.S. (5 Pet.) 115, 127-28 (1831). While contract claims are now
governed by statute, there is authority for the proposition that agencies
have the inherent authority, as an incident to the power to enter into
contracts, to settle at least certain types of contract claims. United States
v. Corliss Steam-Engine Co., 91 U.S. 321 (1875); Cannon Construction Co.
v. United States, 319 F.2d 173 (Ct. Cl. 1963); Brock & Blevins Co. v. United
States, 343 F.2d 951 (Ct. Cl. 1965). Cannon contains the best discussion.?

Another broad source of claims activity is statutes which create a right or
entitlement, whether or not they specifically address claims. For example,
under 5 U.s.c. § 5702(a), an employee traveling on official business “is
entitled to” certain travel allowances. An employee who is erroneously not
paid travel allowances otherwise due does not need a statute to authorize
him or her to file a claim for the proper allowance. The right to file a claim
derives from the entitlement. Similarly, if an agency misapplies a
mandatory allocation formula under an assistance program, the
beneficiary who got too little does not need specific statutory authority to
file a claim for the right amount.

Finally, there is a fairly large universe of claims statutes that serve a wide
range of functions. Some establish the authority to settle certain types of
claims in situations where that authority would not otherwise exist. A
prime example here is the Federal Tort Claims Act. Others, the Contract
Disputes Act for example, do not necessarily create the right to file claims
but nevertheless provide a statutory basis and establish procedures. Some,
as the two cited, are governmentwide. Many others are agency-specific. An
example is 31 u.s.c. § 3724, which authorizes the Attorney General to settle
claims of not more than $50,000 for personal injury or property damage
caused by law enforcement officers employed by the Department of
Justice which cannot be settled under the Federal Tort Claims Act.

Thus, while claims settlement must be authorized by law, there is no
particular form that authority must take. When dealing with statutes,
however, whether they specifically address claims or create entitlements
from which the right to file claims is inferred, the guiding principle is that
“liability . . . is not to be imposed upon a government without clear words.”
Pine Hill Coal Co. v. United States, 2569 U.S. 191, 196 (1922). Where the

The issue has been controversial and the authorities far from unanimous. For a good discussion, see
Joel P. Shedd, Jr., “Administrative Authority to Settle Claims for Breach of Government Contracts,” 27
Geo. Wash. L. Rev. 481 (1959). GAO disagreed at one time, at least with respect to breach claims, but
later retrenched. See 44 Comp. Gen. 353, 356 (1964), modified by 56 Comp. Gen. 289 (1977). Also, an
agency’s authority to settle a claim must be distinguished from the right to bring a lawsuit. The two are
not necessarily coexistent.
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liability is potentially large, “only the plainest language” will suffice. Id.
See also United States v. Zazove, 334 U.S. 602, 616-17 (1948); Brookfield
Construction Co. v. United States, 661 F.2d 159, 163-64 (Ct. Cl. 1981);
Schellfeffer v. United States, 343 F.2d 936, 942 (Ct. Cl. 1965).

It should also be noted that, absent an authorizing statute, an agency has
no authority to create liability by regulation. Illinois Central RR Co. v.
United States, 52 Ct. Cl. 53 (1917).3 See also, e.g., Mitzelfelt v. Department
of Air Force, 903 F.2d 1293 (10th Cir. 1990); B-201054, April 27, 1981. This
principle follows logically and directly from the more fundamental
principle that—

“Agents and officers of the Government have no authority to give away the money or
property of the United States, either directly or under the guise of a contract that obligates
the Government to pay a claim not otherwise enforcible against it.”

Bausch & Lomb Optical Co. v. United States, 78 Ct. CL 584, 607 (1934),
cert. denied, 292 U.S. 645.

If there is no common basis of claims authority throughout the federal
government, there is also no common set of procedures. Certainly the
courts often have the final word, but the first step in the process is usually
an administrative determination, and the care (or lack thereof) with which
the agency handles the initial administrative stage can and often does
influence the rest of the process. Indeed, most claims against the federal
government are resolved administratively without the need for court
action. No one has any idea how many claims are processed by the federal
government each year. If, however, every claim against the United States
had to go to court, the federal court system would sink without a trace.

The role of the administrative process varies depending on the particular
statutory scheme involved. As the Supreme Court has stated:

“The United States may create rights in individuals against itself and provide only an
administrative remedy. . . . It may provide a legal remedy, but make resort to the courts
available only after all administrative remedies have been exhausted. . . . It may give to the
individual the option of either an administrative or a legal remedy. . . . Or it may provide
only a legal remedy.”

3“We have been unable to find any authority or even suggestion that the heads of departments can, by
regulation, require from the Government the payment of money for any purpose not specifically
authorized by law.” Id. at 59.
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Tutun v. United States, 270 U.S. 568, 576-77 (1926). Taking these in
reverse order, at one extreme there may be no administrative process at
all. A statute may require that claims of a given type be resolved only by
court adjudication. Statutes of this type usually deal with temporary or “ad
hoc” situations. An example is the so-called “Tris Act,” Pub. L. No. 97-395,
96 Stat. 2001 (1982), enacted to provide a mechanism to indemnify
manufacturers, distributors, and retailers adversely affected when the
Consumer Product Safety Commission banned the chemical known as
“Tris” in 1977. The statute did not provide for administrative adjudication,
but required that claims be filed in what was then the United States Claims
Court.

At the other extreme, the administrative process may be the only process
there is. Congress may make administrative decisions final and is not
required to provide for judicial review. United States v. Babcock, 250 U.S.
328, 331 (1919); Milliken v. Gleason, 332 F.2d 122 (1st Cir. 1964), cert.
denied, 379 U.S. 1002; Gross v. United States, 505 F.2d 1271 (Ct. Cl. 1974);
Simons v. United States, 25 ClL. Ct. 685 (1992). Under one type of statute
known as a “statute of grace,” Congress gives agencies discretionary
authority to settle claims of a particular type for which legal liability does
not otherwise exist. The statute provides for administrative settlement, but
not judicial review. An example is the Military Personnel and Civilian
Employees’ Claims Act of 1964, 31 u.s.c. § 3721. Under this type of statute,
the courts may compel an agency to actually exercise its discretion and
may enforce constitutional requirements, but may not otherwise review
the merits of the agency’s decision on an individual claim. E.g., Work v.
Rives, 267 U.S. 175 (1925).

In between the two extremes one encounters a variety of situations. Under
some of the major claim statutes, an attempt at administrative resolution is
a mandatory prerequisite to being able to sue. Examples are the Federal
Tort Claims Act and Contract Disputes Act. Under statutes of this type, the
merits of the agency’s decision will be subject to judicial scrutiny.

As we have noted, a great many claims arise under statutes which do not
directly address claims settlement or procedures. For example, 19 us.c.

§ 1619 authorizes rewards to persons furnishing information concerning
violations of the customs laws. The statute nowhere mentions the
processing of claims. As discussed in Chapter 4, a person claiming a
reward under this statute can file suit under the Tucker Act. This being the
case, it follows that the claimant should be able to pursue the presumably
faster and less expensive route of administrative adjudication, without the
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need to file a lawsuit. For claims in this broad category, administrative
settlement is an available option, although it is not legally required as a
prerequisite to suit.

For now, the point to emphasize is that every federal agency is exposed to
claims. At an absolute minimum, the agency will have employees with
various entitlements; it will enter into contracts of one sort or another; and
it will be exposed to potential tort liability. Thus, every agency engages in
administrative claims settlement. The degree of formality and
sophistication will vary with the agency’s size and the types of programs it
administers, but every agency does it and must therefore be prepared to
do it.

There can be no doubt that the policy of the United States Government is
to encourage the resolution of claims at the administrative level and
thereby minimize the need to resort to the courts. The success of this
system requires public confidence in the basic fairness and integrity of the
administrative process. This, apart from the fact that we have to do it
anyway, is why administrative claims settlement is important.

2. Claims Settlement Under
31 U.S.C. § 3702(a)

a. The Statute

The basis of GAO’s claims settlement authority and jurisdiction is 31 U.s.C.
§ 3702(a):

“Except as provided in this chapter or another law, the Comptroller General shall settle all
claims of or against the United States Government.”

This statute is derived from legislation originally enacted in 1817 (3 Stat.
366).* The claims settlement function was originally lodged in the Treasury
Department, and was transferred to Gao by the Budget and Accounting Act
of 1921. The origins and history of the statute are discussed in Lambert
Lumber Co. v. Jones Engineering & Construction Co., 47 F.2d 74 (8th Cir.
1931), cert. denied, 283 U.S. 842. GAO’s regulations on claims settlement are
found in 4 c.F.R. Parts 30-36 and Title 4 of GA0’s Policy and Procedures
Manual for Guidance of Federal Agencies.

“The original statute addressed both claims settlement and account settlement. The 1982 recodification
of Title 31 separated them and placed the account settlement portion in 31 U.S.C. § 3526(a).

Page 12-8 GAO/0GC-94-33 Appropriations Law-Vol. II1



Chapter 12
Claims Against the United States

The authority embraced by 31 u.s.c. § 3702(a), reaching back to the original
1817 language, is the authority to “settle and adjust” claims. While the term
“settlement” in the litigation context means compromise, it has a different
meaning in the administrative claims context. The Supreme Court has
defined the term as follows:

“The word ‘settlement’ in connection with public transactions and accounts has been used
from the beginning to describe administrative determination of the amount due. . . . The
words ‘settled and adjusted’ [as used in the predecessor of 31 u.s.c. § 3702(a)] were taken to
mean the determination . . . for administrative purposes of the state of the account and the
amount due. . . .

“We should not say, of course, that instances may not be found in which the word
‘settlement’ has been used in acts of Congress in other senses, or in the sense of ‘payment.’
But it is apparent that the word ‘settlement’ in connection with public contracts and
accounts, which are the subject of prescribed scrutiny for the purpose of ascertaining the
rights and obligations of the United States, has a well defined meaning as denoting the
appropriate administrative determination with respect to the amount due.”

Illinois Surety Co. v. United States ex rel. Peeler, 240 U.S. 214, 219-221
(1916).

Thus, to settle a claim means to administratively determine the validity of
that claim. Peeler at 220; Cooke v. United States, 91 U.S. 389, 399 (1875);
Antrim Lumber Co. v. Hannan, 18 F.2d 548, 549 (8th Cir. 1927); 20 Comp.
Gen. 573 (1941). Settlement includes the making of both factual and legal
determinations. 20 Comp. Gen. at 577. The authority to settle and adjust
claims does not, however, include the authority to compromise. B-200112,
May 5, 1983; B-133616, October 25, 1957; B-122319, August 21, 1956. In the
context of payment claims, the rationale for this is simply that a claim
determined to be valid should be paid in full. Likewise, public funds
should not be used to pay any part of a claim determined not to be valid.
Thus, the authority to compromise a given claim against the United States
depends on the existence of statutory authority above and beyond the
authority to “settle and adjust” claims of that type. A survey of claims
legislation will bear this out. One example is the specific inclusion of the
word “compromise” in 28 U.s.c. § 2672 (Federal Tort Claims Act).

A number of agencies and government corporations are empowered by
statute to “sue and be sued.” This has been held to include the authority to
compromise a claim without a lawsuit. 25 Comp. Gen. 685 (1946);
B-190806, April 13, 1978. However, compromise authority in this context is
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incident to the specific “sue and be sued” power and not to more general
claims settlement authority.

The settlement function also includes the determination of whether an
appropriation is legally available for making payment. 18 Comp. Gen. 285,
292 (1938).

b. GAO vs. Agency Adjudication A cornerstone of GAO’s claims settlement policy is the belief that each
agency should adjudicate its own claims. Thus, GAO does not adjudicate
claims against other agencies in the first instance. GAO’s claims settlement
regulations, 4 C.FR. § 31.4, reflect this policy:

“A claimant should file his or her claim with the administrative department or agency out of
whose activities the claim arose. The agency shall initially adjudicate the claim.”

A claimant submitting a claim to Gao which has not been adjudicated by
the responsible agency will simply be told to go to that agency. E.g.,
B-249168, July 30, 1992.

GAO adjudicates claims against other agencies in only two situations. First,
an agency can refer to Gao a claim which is otherwise within GA0’s
settlement jurisdiction and which the agency considers “doubtful.” A
“doubtful claim” is defined in Ga0’s Policy and Procedures Manual for
Guidance of Federal Agencies, title 4, § 5.2, as follows:

“A claim is doubtful when in the exercise of reasonable prudence either a person having
final responsibility for deciding appropriate administrative action or the person who, in
accordance with applicable statutes, will be held accountable if the claim were paid and
then found to be incorrect, illegal, or improper, is unable to decide with reasonable
certainty the validity and correctness of the claim.”

Claims of $100 or less, however “doubtful” they may appear, may be
settled by the agency involved on the basis of written advice from an
appropriately designated agency official, and Gao will regard any payment
resulting from this procedure as conclusive.’

Second, a claimant who believes that his or her claim was wrongfully
denied by the adjudicating agency can request GAO review of the agency’s

5This procedure, directed at advance decisions in general as well as claims, was originally limited to
$25 or less. It was raised to $100 for advance decisions by GAO’s Policy and Procedures Manual, title 7,
§ 8.3. Since the simplified procedure stemmed from the same source for both claims and decisions, the
increase is regarded as applicable to claims as well.
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c. Limitations on GAQO’s Claims
Settlement Authority

action. 4 C.FR. § 31.4. Again, this applies only to claims otherwise within
GAO’s settlement jurisdiction.

Thus, the sequence is as follows:

Claimant files claim with the agency involved.

The agency may, if it regards the claim as doubtful, refer it to GAO.

If the agency does not regard the claim as doubtful, it proceeds to allow or
disallow the claim. If the agency pays the claim, the matter is ended,
subject to subsequent GAo audit.

If the agency denies the claim, the claimant may (1) “reclaim,” that is, seek
reconsideration by the agency in accordance with whatever regulations
the agency may have, or (2) seek review by GAO.

As should be apparent, the overwhelming majority of claims against the
United States are processed without GAo involvement. With respect to
these, Gao fulfills its claims settlement role by virtue of its audit and
account settlement functions. Gao Policy and Procedures Manual, title 4,
§3.1.

(1) Monetary vs. nonmonetary claims

A claim for purposes of GAO’s claims settlement authority means a
monetary claim—a claim for the payment of money. Without specific
statutory authority, GAO is not authorized to consider nonmonetary claims,
such as specific performance (B-179702, October 10, 1973). Also, GAO does
not regard its claims settlement jurisdiction as extending to issues
involving title to land. 19 Comp. Gen. 196 (1939); B-227438, November 13,
1987; B-223750, March 13, 1987; B-207613, April 6, 1983.

Claims for the recrediting of annual or sick leave, while not calling for the
immediate payment of money, are nevertheless regarded as monetary

claims within GAO’s settlement jurisdiction. 67 Comp. Gen. 188 (1988).

(2) Authority otherwise provided for

Even with respect to monetary claims, GAO’s claims settlement jurisdiction
under 31 us.c. § 3702(a) applies only in the absence of some other
statutory scheme. This can come about in several ways. If an agency has
statutory authority to settle its own claims, either generally or of some
particular type, this specific authority will take precedence over 31 U.s.C.

§ 3702(a). Thus:
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(a) The United States Postal Service has specific authority under the
Postal Reorganization Act to settle its own claims. B-179464,
March 27, 1974.

(b) Ga0 has no jurisdiction to settle claims against the District of Columbia
Government. 1 Comp. Gen. 451 (1922); B-168704, January 16, 1970;
B-129677, October 22, 1957. See also 36 Comp. Gen. 457 (1956). (Part of
the rationale here is based on the status of the District of Columbia
Government as a separate legal entity.)

(c) GAO’s claims settlement authority does not extend to government
corporations where the corporation has authority to sue and be sued and
to determine the character and necessity of its expenditures. 563 Comp.
Gen. 337 (1973); 27 Comp. Gen. 429 (1948); B-190806, April 13, 1978;
B-156202, March 9, 1965. (These decisions involve the Federal Housing
Administration and the Pension Benefit Guaranty Corporation.)

(d) Prior to 1979 legislation implementing the Panama Canal Treaty of
1977, the Panama Canal Company, as a government corporation, could
settle its own claims but the Canal Zone Government was an independent
agency of the United States subject to 31 u.s.c. § 3702(a). B-179464,

March 27, 1974. In 1979, both agencies were replaced by the Panama Canal
Commission which has its own claims settlement authority in certain
areas. This authority is discussed in B-197052, April 22, 1980, as modified
by B-197052, February 4, 1981.

In the absence of legislation expressly placing the authority elsewhere,
however, as in the examples noted above, GAO’s claims settlement
jurisdiction under 31 us.c. § 3702(a) extends to all federal agencies. E.g.,
B-203638, December 23, 1981 (former Federal Home Loan Bank Board).

If a statute authorizes agencies in general to settle claims of a particular
type, and provides further that the agency’s settlement shall be “final and
conclusive,” GAO has no authority to review the merits of agency
settlements. Examples are the Federal Tort Claims Act and the Military
Personnel and Civilian Employees’ Claims Act of 1964, discussed later in
this chapter.

A statutory scheme may be regarded as exclusive even without explicit
“final and conclusive” language. An example is claims subject to
negotiated grievance procedures under collective bargaining agreements
authorized by the Civil Service Reform Act of 1978. GAO’s initial inclination
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was to accept jurisdiction where neither the agency nor the union
objected. See 62 Comp. Gen. 274 (1983); 61 Comp. Gen. 20 (1981); 61
Comp. Gen. 15 (1981). To implement this policy, GAO issued regulations
defining when it would and would not accept jurisdiction in this area. See,
e.g., 60 Comp. Gen. 578 (1981); B-235624.2, December 4, 1989.

Subsequent to GAO’s regulations, the courts issued a series of decisions
holding that, by virtue of the exclusivity language of 5 u.s.c. § 7121, the
grievance procedure is the exclusive means of resolving matters within the
scope of a negotiated agreement, except for matters specifically excluded
by statute or by the agreement itself. E.g., Aamodt v. United States, 976
F.2d 691 (Fed. Cir. 1992); Carter v. Gibbs, 909 F.2d 1452 (Fed. Cir. 1990),
cert. denied sub nom. Carter v. Goldberg, 498 U.S. 811; Adams v. United
States, 20 Cl. Ct. 542 (1990); Adkins v. United States, 16 Cl. Ct. 294 (1989).
See also United States v. Fausto, 484 U.S. 439 (1988). In 71 Comp. Gen. 374
(1992), cao announced that it was adopting the result of these decisions,
and repealed its regulations shortly thereafter. 57 Fed. Reg. 31272 (July 14,
1992). Since that time, GAO has declined jurisdiction over claims subject to
negotiated grievance procedures regardless of who consents. E.g.,
B-251784, February 19, 1993. Of course, GAO’s jurisdiction continues to
extend to claims involving employees who are not covered by a collective
bargaining agreement. E.g., B-249168, July 30, 1992. It also continues to
extend to claims subject to the grievance procedures of the Foreign
Service Act of 1980, which does not contain an exclusivity provision
comparable to that of 5 us.c. § 7121, unless the claimant has elected to
proceed before the Foreign Service Grievance Board. B-254556,

January 21, 1994.

Another area in which GAo has declined settlement jurisdiction is claims
for patent infringement. B-209159, October 21, 1982; B-160745,

February 13, 1967, aff'd, B-160745, July 27, 1967; B-149392, August 1, 1962.
The main reason for this is that the remedy provided by 28 u.s.c. § 1498(a)
(action in the Court of Federal Claims) is viewed as exclusive. The
Comptroller General may nevertheless render decisions on the use of
appropriated funds in patent-related contexts. For example, 37 Comp.
Gen. 199 (1957) held that 10 us.c. § 2386 authorizes the military
departments to enter into agreements, using procurement appropriations,
for the settlement of claims arising out of patent infringements. Absent
such a statute, however, this authority would not exist. 11 Comp. Gen. 44
(1931).
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Also, GAO cannot resolve issues of mental competency. B-191904, July 19,
1978 (non-decision letter); B-196052-0.M., January 7, 1980. Both of these
were claims for the refund of money allegedly donated to the United States
in which the claimant contended that mental incompetency precluded the
donor from forming the necessary donative intent. This type of issue must
be resolved by court action.®

(3) Merits vs. cognizability

Even though Gao may not question the merits of a settlement under a
statute which makes an agency’s settlement action final and conclusive,
GAO retains the authority to consider the threshold question of whether a
given claim is cognizable under the statute. As stated in 47 Comp. Gen.
316, 318 (1967) with respect to the Military Personnel and Civilian
Employees’ Claims Act of 1964, an agency’s settlement “if made in
accordance with the provisions of the . . . act and applicable regulations,
would be final and conclusive.”

To take a simple illustration, if an agency settles a tort claim resulting from
an automobile accident, GAO has no authority to question the agency’s
determination that its employee was negligent, nor can it question the
amount of the award (assuming, of course, that it does not exceed the
amount claimed). However, if the claim arose in a foreign country, the
agency’s settlement would not be entitled to “final and conclusive” status
because, in view of the specific exception in the Federal Tort Claims Act
for claims arising in foreign countries, the claim would not be properly
cognizable under the statute. If the claim is not of the type covered by the
statute to begin with, the agency never acquires the authority to make a
“final and conclusive” settlement.

The concept was discussed in an early decision of the Comptroller of the
Treasury, 21 Comp. Dec. 250 (1914). In that case, the Secretary of
Agriculture asked whether he could pay a claim under a statute (now 16
vus.c. § 502(d)) which authorized the Secretary to reimburse owners of
horses, vehicles, and other equipment lost or damaged while being used
for official business. The claim was for a mule, owned by a Forest Service
employee, which had died presumably while engaged in official business.
The Comptroller pointed out that the statute gave the Secretary
jurisdiction to determine the facts as to whether loss or damage occurred

5GAO has the jurisdiction to settle claims of this type because no statute places them elsewhere and 31
U.S.C. § 3702(a) refers to “all claims,” but because of the practical considerations, the policy has
evolved that they may not be allowed. The distinction is discussed in 21 Comp. Dec. 134, 136-139
(1914). Disallowance in these cases does not result from jurisdictional limitations.
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incident to official business and the amount of the loss or damage.
However, this conclusion “does not deprive the Comptroller of his
jurisdiction to determine generally the scope and purpose of the
legislation and to limit expenditures thereunder to the contemplated
purposes....” 21 Comp. Dec. at 251. See also 4 Comp. Gen. 876 (1925);
B-190106, March 6, 1978; B-153031, January 28, 1964.

In 34 Op. Att’y Gen. 55 (1923), the Secretary of War asked the Attorney
General if he was bound by the actions of his predecessor in approving
certain claims. A World War I relief statute provided that claims could be
considered only if they were filed before a specified date, and the former
Secretary had proceeded to approve claims filed after that date. Although
the statute did not include explicit “final and conclusive” language, the
Attorney General’s discussion is nevertheless useful in illustrating the
distinction between second-guessing the merits of an authorized
settlement and questioning a settlement which is not within the scope of
the statute to begin with. In attempting to approve claims filed after the
statutory deadline, the former Secretary—

“was without jurisdiction, his decision is not binding upon anyone. Such findings and
decisions are wholly void.

“. .. [T]he Secretary of War was and is absolutely without power or jurisdiction to settle,
adjust, or pay such claims.”

Id. at 60.

In a more recent decision, the Comptroller General held that an agency
could not pay a claim by an employee under the Military Personnel and
Civilian Employees’ Claims Act of 1964 when it was also paying a claim
under the Federal Tort Claims Act arising from the same incident. The
reason is that allowance of a tort claim must be based on a determination
that the employee was negligent while an agency may allow a claim under
the 1964 Act only if it determines that the employee was not negligent.
Thus, allowance of the tort claim precluded allowance of the employee’s
claim. 58 Comp. Gen. 291 (1979).

3. Standards and Over the years, Gao has developed a set of standards for use in

Procedures implementing 31 u.s.c. § 3702(a). Some are reflected in Ga0’s published
claims regulations (4 C.F.R. Parts 11 and 30-36); others are noted in GAO’s
Policy and Procedures Manual for Guidance of Federal Agencies, mostly
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a. Necessity for Filing Claim

Title 4; some have evolved through the decision and adjudication process;
a few have a statutory basis. These are general standards intended to apply
in the absence of other governing authority. See 4 cFR. § 30.1. When
setting up their own claims settlement operations, agencies must of course
take into consideration any of their own agency-specific or
program-specific requirements.

As a general proposition, a person who thinks the government owes him
or her money must file a claim to get it. The government is not legally
required to initiate payments in the absence of claims or to encourage the
filing of claims. For example, the Comptroller General has noted that an
agency is not required to notify employees or former employees that they
were underpaid in some past transaction. 24 Comp. Gen. 9 (1944); 26
Comp. Gen. 102, 106 (1946). See also 41 Comp. Gen. 761, 764 (1962).

However, GAO has not objected to proposed additional payments of
compensation, otherwise legally due, without awaiting the filing of specific
claims, particularly where a relatively short time has elapsed between the
original payments and the additional payments, or where retroactive rights
have been expressly granted by statute. 38 Comp. Gen. 56 (1958); 36
Comp. Gen. 459 (1956); 31 Comp. Gen 166, 173 (1951); B-115800,
December 8, 1964. In some instances, a distinction has been drawn
between employees or members still on the rolls and those who have been
separated, with claims required from the latter category. See 41 Comp.
Gen. 812, 819 (1962); 23 Comp. Gen. 721, 723 (1944); 23 Comp. Gen. 398,
401 (1943). Gao has also approved procedures under which an agency
sends a notice of entitlement to former employees, with actual payment to
be made upon receipt of written instructions. 50 Comp. Gen. 266 (1970); 38
Comp. Gen. 56 (1958). Similarly, an erroneous overdeduction may be
refunded without the need for a specific claim. B-148953, July 13, 1962.

An agency may refund an overpayment when otherwise proper without
the need for a formal claim. This is based on public policy. 58 Comp. Gen.
372, 375 (1979) (overpayments of reclamation fees to Interior
Department); B-217595, April 2, 1986 (overassessment of late payment
charges to timber purchasers). However, in view of the cost to the
government of issuing checks and processing payments, the agency should
establish a minimum amount below which refunds will not be made unless
a claim is filed. 58 Comp. Gen. at 375. GAO’s current minimum is $5.
B-220942, January 7, 1986; B-181373-O.M., August 16, 1974. Agencies
should provide notice of their refund policies in regulations or other
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b. Who May File

c. Form of Claim

appropriate form. 65 Comp. Gen. 893, 900 (1986); 58 Comp. Gen. at 375;
B-220942, January 7, 1986.

In sum, while there are situations in which payments may be made without
requiring the submission of claims, they are probably best viewed as
exceptions and the prospective claimant will be well-advised to file a claim
if there is any question.

GAO considered a different aspect of the situation in B-251728.3,

December 23, 1993, in which the question was whether a law firm’s failure
to bill the government for services furnished to an Independent Counsel
could be viewed as an unauthorized augmentation of appropriations for
that function. The answer was no, although the discussion did not rule out
the augmentation possibility in all situations.

A claimant is free to pursue a claim individually or through a
representative. The choice is entirely up to the claimant. 4 cFR. § 11.1. If
the claimant chooses to employ an agent or attorney, an appropriate
power of attorney must accompany the claim. Id. §§ 11.3, 31.3. The
claimant may, at any time while the matter is pending, revoke the
representative’s authority but must do so in writing. Id. § 11.5.

A subrogee is a legal claimant under a proper subrogation relationship.
The doctrine was summarized as follows in B-190771, April 17, 1978:

“The doctrine of subrogation applies where one person pays a debt for which another is
primarily liable provided that the payment was made under compulsion or for the
protection of some interest of the one making the payment and in discharge of an existing
liability; it applies where a party is compelled to pay the debt of a third person to protect
his own right or interest, or to save his own property. . . . [I]t is well settled that
subrogation never lies where one who is merely a volunteer pays the debt of one person to
another.”

A common example is a claim by an insurance company to recover
amounts it has paid to its policyholder.

Although some types of claims require specific forms, there is, as a general
proposition, no particular form required for filing a claim. 4 C.F.Rr. § 31.2;
B-190771, April 17, 1978; B-171732, March 24, 1971. See also B-210986,

May 21, 1984 (noting that an agency could, if it wished, prescribe forms for
specific types of claims).
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d. No Minimum Amount or
Filing Fee

However, claims must be in writing and must contain the signature and
address of the claimant or an authorized agent or attorney. 31 U.S.C.

§ 3702(b)(1); 4 cFR. § 31.2; 69 Comp. Gen. 455 (1990); 18 Comp. Gen. 84,
89 (1938). The purpose of the signature requirement is to “fix
responsibility for the claim and the representations made therein.”
Bialowas v. United States, 443 F.2d 1047, 1050 (3d Cir. 1971). Otherwise,
“there would be no assurance that the claimant is still alive, that the record
address is still the proper address, that the claimant himself may not have
waived or forfeited [the claim], or that the check in payment of the claim
would reach the claimant himself.” 24 Comp. Gen. 9, 11 (1944). If Gao
involvement in the claim becomes necessary, GAO will accept a copy
bearing a legible facsimile signature. B-235749.1, June 8, 1989 (internal
memorandum).

While a simple letter format will generally do the job, it must be clear that
a claim is being asserted. The receiving agency should not be expected to
engage in interpretation to divine the letter’s intent. A letter making an
inquiry or requesting information is not sufficient. B-150008, October 12,
1962.

Also, the claim should be as specific as possible and must identify the
circumstances giving rise to it. A practice apparently developed around the
turn of the century of submitting claims for, in effect, “anything that may
be due me under any and all statutes or decisions.” Attorneys presented
these on a contingent-fee basis, apparently hoping to get lucky. The
Comptroller of the Treasury held that these “dragnet claims” were too
general and indefinite to constitute claims against the United States, and
that the government was under no obligation to respond. 6 Comp. Dec. 692
(1900). The Comptroller also had a few choice words for lawyers who
would present such “claims,” calling them “as useless as the fifth wheel to
a wagon.” Id. at 696.

If a particular form is required in some specific context, using the wrong
form is not a fatal error. B-190771, April 17, 1978. Whether to require
resubmission on the correct form is up to the agency, depending on such
factors as the kinds of information the form is intended to elicit.

There is no minimum amount for filing of claims. B-180163, January 9,
1974. However, to keep the system from getting too far out of hand, Gao
does not want to see claims for $100 or less and will accept the agency’s
action on them as conclusive. See “GA0 vs. Agency Adjudication” above.
See also 62 Comp. Gen. 168 (1983); B-192246, January 8, 1979.
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e. Aiding in Prosecution of
Claims

Also, there is no filing fee charged for filing a claim against the
government. E.g., B-152922, March 6, 1967 (dollar and postage stamp
returned to claimant).

It is a criminal offense for any officer or employee of the United States, in
any branch of the government, to act as agent or attorney, except in the
proper discharge of official duties, for prosecuting any claim against the
United States or, with certain exceptions, representing anyone before a
court or agency in a matter in which the United States is interested. 18
u.s.C. § 205(a). A willful violation may draw a jail sentence of up to 5 years.
Id. § 216(a). In addition, the Attorney General can seek a civil penalty of
up to $50,000 or the amount of any compensation the violator received,
whichever is greater. Id. § 216(b). Since this is a criminal statute, its
enforcement is up to the Department of Justice and the courts, and GAo
will not determine what constitutes a violation. 38 Comp. Gen. 56 (1958).
The Justice Department’s Office of Legal Counsel has issued a number of
opinions on section 205. E.g., 1 Op. Off. Legal Counsel 148 (1977)
(government employee who prepared his daughter’s tax return may appear
on her behalf at an IRS audit).

The statute today seems pretty clear. For more than 100 years, however,
its predecessor also made it an offense to “aid or assist in the prosecution
or support” of any claim against the United States. 18 u.s.c. § 283 (1958
ed.), originating at 10 Stat. 170 (1853). One purpose of the “aid or assist”
prohibition was to prevent employees from using their access to
government files to identify potential claimants and then solicit
representation for a fee. United States v. 679.19 Acres of Land, 113 F.
Supp. 590, 593 (D.N.D. 1953). As long as this statute was on the books, it
had to be taken into account and doubtlessly contributed to the
adversarial nature of claims settlement to which we alluded in our
introductory observations. A reading of the older cases suggests a
paranoia under which employees were afraid to so much as refer a
claimant to the right statute. See, e.g., A-32922, August 8, 1930. In any
event, the “aid or assist” language was dropped in 1962. The 1962
legislation, the source of the present 18 u.s.c. § 205, is discussed in the
Attorney General’s “Memorandum re the Conflict of Interest Provisions of
Public Law 87-849,” published in the Federal Register for February 1, 1963,
28 Fed. Reg. 98b.

Even under the old law, Gao had ventured opinions in some of the more
obvious cases that certain actions were unobjectionable at least as far as
GAO was concerned. Thus, the mere request to a vendor or contractor to
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submit an invoice so that timely payment can be made, where there is no
question of the government’s liability nor dispute as to the facts, is within
the discharge of official duties. 30 Comp. Gen. 266 (1951). Similarly
unobjectionable is the notification to prospective claimants of their
entitlement to a refund where the government’s liability is undisputed and
especially where the claimants would have no other way of knowing of
their entitlement. 34 Comp. Gen. 517 (1955).

GAO’s claims settlement regulations state, at 4 CFR. § 31.7:

“Claims are settled on the basis of the facts as established by the Government agency
concerned and by evidence submitted by the claimant. Settlements are founded on a
determination of the legal liability of the United States under the factual situation involved
as established by the written record. . . . The settlement of claims is based upon the written
record only.”

The above passage makes two key points. First, claims are settled on the
basis of the written record presented by the parties. GAO does not conduct
adversary hearings or take oral testimony. B-197884, July 15, 1980;
B-196686, January 17, 1980; B-192831, April 17, 1979; B-188023, July 1, 1977.
In appropriate circumstances, GAO may hold an informal conference with
both parties to discuss the issues (e.g., B-186763, March 28, 1977), but
these are not formal, adversarial hearings.

The settlement of claims by GAO on the basis of the written record has
been held not a denial of due process. 21 Comp. Gen. 244 (1941); B-196924,
May 20, 1980. The procedure’s advantages are that it—

“is free from technicalities and formal rules and, regardless of the amount involved or the
financial status of the claimant, he is permitted without expenditure of funds for counsel or
witnesses to have his claim considered on the written record in a manner at least in the
first instance less formal than ordinarily prevails in the courts.”

B-129874, January 3, 1957.

The second key point of 4 C.F.R. § 31.7 is that settlement is based on legal
liability and not on the basis of so-called moral obligations. B-175670,

May 25, 1972; B-125839, February 9, 1956; A-29009, October 21, 1929. This
follows from the principle that no government official is authorized to give
away the money or property of the United States. B-124769, August 4, 1955.
If substantial defenses in law exist, GAO must disallow the claim. 42 Comp.
Gen. 124, 142 (1962). This is a corollary of the same principle. If, for
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example, the statute of limitations has expired and there is no applicable
basis for tolling, paying the claim amounts to giving away the taxpayers’
money. Another corollary is that, absent a statutory basis, an agency has
no authority to issue regulations purporting to accept liability on claims it
perceives to be fair and equitable. B-201054, April 27, 1981. Claims may be
paid on the basis of moral or equitable rather than legal considerations
only under specific statutory authority. An example is 38 u.s.c. § 503 (Supp.
IV 1992), authorizing the Secretary of Veterans Affairs to grant certain
equitable relief in administrative error cases.

Although allowing a claim requires an adequate legal basis, the claimant
may not know what that basis is. Of course, including references to
relevant legal authorities, where known, will help any claim. But,
especially since there is no requirement that claimants be represented by
counsel, they may not know the applicable law or, perhaps worse, may
think they know and cite something wrong or irrelevant. If a claimant cites
a wrong basis and a proper basis exists and the agency knows it, the
agency should act accordingly. GAO’s policy in this regard—and one which
it urges upon all agencies—mirrors that of the Supreme Court as reflected
in the following passage:

“When an issue or claim is properly before the court, the court is not limited to the
particular legal theories advanced by the parties, but rather retains the independent power
to identify and apply the proper construction of governing law.”

Kamen v. Kemper Financial Services, Inc., 500 U.S. 90, 99 (1991). This
principle is limited by reason and common sense and does not require an
agency to accede to what we earlier referred to as “dragnet claims,” such
as the one denied in B-153385, November 16, 1964, in which a gentleman
tried to argue that it was the government’s responsibility to consider his
claim “under any applicable statute on the books.”

The burden of proof in establishing the liability of the United States is on
the claimant. 4 CFR. § 31.7; 31 Comp. Gen. 340 (1952); 18 Comp. Gen. 980
(1939); 20 Comp. Dec. 263 (1913).

There is no hard-and-fast rule as to what evidence is required to support a
claim. gao views 31 us.c. § 3702(a) as giving it discretion in determining
the quantum of evidentiary support necessary to establish the liability of
the United States. 556 Comp. Gen. 402 (1975); 22 Comp. Gen. 269 (1942);
B-255037, March 18, 1994; B-190771, April 17, 1978; B-188238, May 20, 1977.
Generally, the claimant should submit the “best evidence obtainable.” 55
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Comp. Gen. at 404; B-184305, December 22, 1976. A phrase frequently
found in the decisions is that the evidence must be “clear and convincing.”
E.g., B-247541, June 19, 1992; B-187857, July 26, 1977; B-177639, March 9,
1973.

For example, in a claim for payment for goods sold to the government, the
claimant must be able to establish that the goods were delivered to and
received by the government. B-230581, March 28, 1988; B-187857, July 26,
1977; B-184712, March 3, 1976. An employee filing a claim for the cost of
transportation and temporary storage of household goods must present
receipted copies of the bills of lading and storage. B-191539, July 5, 1978.
In a claim for loss of goods in a sealed carton marked “packed by owner,”
the claimant has a “heavy burden” in establishing the contents. B-198815,
April 13, 1982. (Precisely how this burden may be satisfied is not clear.)

In many if not most cases, the information necessary to establish liability
will be found in records maintained by the government. B-179942 July 9,
1974. Nonavailability of government records will present evidentiary
problems. The general rule is that, where government records have been
destroyed pursuant to law or are unavailable due to lapse of time, and
there is no other documentation available from any source to establish the
liability of the United States, the claim must be denied. B-241592,

March 13, 1991 (claim by Virgin Islands for proceeds of customs
collections); B-214533, July 23, 1984 (claim for travel and overtime filed
just within statute of limitations but after records had been destroyed);
B-213654, March 6, 1984 (claim for accrued leave at time of discharge from
armed forces 30 years earlier); B-190599, December 9, 1977 (appeal from
settlement 28 years later); B-187523, November 9, 1976 (1976 claim for
mustering-out pay from Korean War); B-179942, July 9, 1974 (claim
alleging non-receipt of government check; neither claimant nor agency
could identify date, amount, or purpose of check). The burden is on the
claimant to produce other evidence to overcome the lack of government
records, not on the government to refute unsupported claims. 53 Comp.
Gen. 181, 184 (1973).

While government records are the best evidence, the absence of
government records is not necessarily an absolute bar to allowance if
competent secondary evidence is available. E.g., Northup v. United States,
45 Ct. CL. 50 (1909); B-217562, September 30, 1985. An illustrative group of
cases involves claims for supplies or services provided to Navy vessels. In
B-193023-0.M., January 18, 1979, a claim by the United Kingdom for fuel
delivered to a Navy vessel was allowed where the Navy verified receipt of
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the fuel but was unable to determine from official records whether
payment had been made. A claim was allowed under similar
circumstances in B-187877, April 14, 1977. In B-244304, July 26, 1991, a
claim was denied because there was no evidence of receipt or acceptance
and the Navy was not willing to recommend payment. Claims were
allowed in 67 Comp. Gen. 52 (1987) and B-238239, March 19, 1991. In both
cases, there was no hard evidence of receipt, but the probabilities
(reasonable inferences drawn from available facts) supported the validity
of the claims, the claimants were foreign governments, and the Navy
recommended payment.

Cases involving military records destroyed in the 1973 fire at the Personnel
Records Center, St. Louis, Missouri, further illustrate these evidentiary
problems. In B-183900, August 3, 1976, a claim was disallowed because no
other records could be produced to substantiate the claim. In another
case, GAO reviewed regulations to determine whether the department’s
policy during the times in question supported the claimant’s allegations,
but disallowed the claim because the regulations did not provide the
alleged support. B-188489, April 5, 1977.

The premature destruction of records cannot be used as an excuse to
avoid liability. For example, given the 6-year statute of limitations on
administrative claims, an agency cannot destroy time and attendance
records after 3 years and then deny claims over 3 years old because
government records are no longer available. 62 Comp. Gen. 42 (1982). The
Court of Federal Claims takes a similar approach. See Dean v. United
States, 10 Cl. Ct. 563, 570 (1986) (unavailability of evidence attributable to
“defendant’s own short-sighted and ill-conceived regulation under which
that document was prematurely but officially destroyed”); McCarthy v.
United States, 10 ClL. Ct. 573, 577 (1986).

There is a relevant statute in this connection as well, 44 u.s.c. § 3309:

“Records pertaining to claims and demands by or against the Government of the United
States . . . may not be disposed of by the head of an agency under authorization granted
under this chapter, until the claims . . . have been settled and adjusted in the General
Accounting Office, except upon the written approval of the Comptroller General of the
United States.”

If the record presents an irreconcilable dispute of fact, Gao will accept the
agency’s version and disallow the claim. B-192831, April 17, 1979. An
“irreconcilable dispute of fact” does not mean merely that the claimant
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and the agency disagree on something. It means a conflict that cannot be
resolved without adversary proceedings. B-187891, June 3, 1977. Cf. 21
Comp. Dec. 134, 138 (1914). This policy stems in part from the “strong, but
rebuttable, presumption that [government officials] discharge their duties
correctly, lawfully, and in good faith.” Sanders v. United States, 594 F.2d
804, 813 (Ct. Cl. 1979). Also, it must be kept in mind that the claimant
would still have recourse to the courts whereas the agency would not.

At one time, GAO took the position that only the claimant could make
corrections to a claim; the government could not correct even the smallest
and simplest of errors. E.g., 9 Comp. Gen. 251 (1929). This position proved
unduly rigid and generated many small claims. Accordingly, GAo said in the
1950s that agencies could adjust minor errors not in excess of $10 up or
down without requiring the claimant to amend the claim. 36 Comp. Gen.
769 (1957). The amount jumped to $20 in B-131105, May 23, 1973. In 57
Comp. Gen. 298 (1978), GAoO raised the ceiling on upward adjustments to
$30, and said that administrative reductions could be made in any amount.

The next change came about with the 1993 revision of Title 7 of GAO’s
Policy and Procedures Manual for Guidance of Federal Agencies. Section
6.5.C authorizes agencies to establish an amount, not to exceed $100, for
upward administrative adjustments, “based on the risk to the government,
extent of internal controls in operation, and the type of claims involved.”
The ceiling may vary for different categories of claims. The adjustments
may be made without requiring the claimant to amend the claim in cases
of obvious error. Agencies should periodically review their procedures to
guard against fraud or abuse. As before, downward adjustments may be
made in any amount.

Agencies which do not establish procedures to implement section 6.5.C
may presumably still use the $30 authority of 57 Comp. Gen. 298 on an ad
hoc basis.

One who is victorious over the United States in court is generally able to
recover at least some types of costs. No comparable general authority
exists in the realm of administrative claims. Thus, it has long been held
that, in the absence of statutory authority, expenses incurred by a claimant
in the preparation, presentation, and proof of an administrative claim may
not be reimbursed. 8 Comp. Dec. 498 (1902); 17 Comp. Gen. 831

(1938) (cost of procuring evidence); B-208166, October 31, 1983 (travel
expenses so claimant could come to Washington to discuss claim);
B-121929, December 8, 1954; B-35644, April 19, 1948. Of course this
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principle includes attorney’s fees. Situations in which attorney’s fees and
expenses are recoverable are discussed in Chapter 4.

A claimant presenting a claim governed by American law does not have to
establish what the law is. The claimant is entitled to presume that the
forum—court or agency—is familiar with American law. Someone filing a
claim under the Federal Tort Claims Act, for example, does not have to
establish what the FTcA says. The court or agency is responsible for getting
it right.

The status of foreign law is different, however. There is no presumption of
familiarity. Foreign law is treated as a matter of fact. E.g., Liverpool Steam
Co. v. Phenix Ins. Co., 129 U.S. 397, 445 (1889). As such, it is the claimant’s
burden to “prove” it the same as any other fact. Id.; 37 Comp. Gen. 485
(1958); B-209649, December 23, 1983; B-189121, April 15, 1983.

The settlement of an individual claim at Gao, while it may well be useful in
providing guidance for the future as a practical matter, does not constitute
a decision of the Comptroller General and will not necessarily be followed
as precedent. This principle has been stated in numerous decisions. E.g.,
52 Comp. Gen. 751 (1973); 20 Comp. Gen. 403 (1941); 18 Comp. Gen. 609
(1939). The same applies to an internal memorandum addressing the
disposition of a particular claim (B-1563419, November 2, 1964), although
again they are often useful because Gao will follow its own precedent, in
whatever form it may exist, unless it is shown to be wrong.

The opportunity to seek administrative reconsideration should be an
element of any claims settlement program. GAO’s policy on reconsideration
of claims settlements is stated in 4 C.F.R. § 32.1:

“Settlements made pursuant to 31 u.s.c. 3702 will be reviewed: (a) in the discretion of the
Comptroller General upon the written application of (1) a claimant whose claim has been
settled or (2) the head of the department or Government establishment to which the claim
or account relates, or (b) upon motion of the Comptroller General at any time.”

A request for reconsideration should specify its basis (legal error, new
information not previously considered, etc.). 4 CFR. § 32.2. A request
which is little more than a diatribe is likely to be summarily rejected. The
regulations further provide that “the check issued upon a settlement must
not be cashed when its amount includes any item as to which review is
applied for, but should accompany the application for review.” Id. § 32.3.
GAO will consider requests to waive this provision.
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As reflected in the above-quoted regulation, reconsideration of a claim
settlement by the Comptroller General is discretionary and not a
requirement of “due process.” 21 Comp. Gen. 244 (1941). Gao has never
imposed a definite time limit on filing a request for reconsideration. The
standard is one of reasonableness based on the facts and circumstances of
the particular case. 32 Comp. Gen. 107 (1952). Requests for
reconsideration have been found untimely in the following cases:

Personnel claims: B-184971, June 4, 1976 (27 years); B-185026, May 27,
1976 (11 years); B-164378, April 28, 1976 (9 years); 32 Comp. Gen. 107
(1952) (1 year and 8 months).

Transportation claims: B-1565521, February 23, 1965 (8 years); B-147781,
September 21, 1967 (5 years); B-157883, December 30, 1965 (3 years).

In B-129874, January 3, 1957, a letter to the House Committee on
Government Operations describing certain Gao procedures, the
Comptroller General made the following statement:

“[I]t should be emphasized that the authority in the General Accounting Office to settle
claims . . . is neither exclusive nor final. In the vast majority of cases persons having claims
cognizable by this Office may present them to the Court of Claims or the United States
district court before, during, or after consideration here; provided, of course, that they do
so during the period of limitations fixed by statute, wherein the law and the facts are
determined de novo. Therefore, if any dispute with a claimant does exist respecting
essential facts, or if for any reason a claimant is dissatisfied with the action of the General
Accounting Office and desires a formal hearing in the matter with an opportunity to
present oral evidence, and to examine and cross-examine witnesses, he has an adequate
remedy under existing law in those forums mentioned above, and is not prejudiced by any
action taken here.” (Emphasis in original.)

It can be seen from this passage that GAO review of a claim is an optional
procedure. No one is ever required to seek GAO review as a prerequisite to
bringing a lawsuit. Iran National Airlines Corp. v. United States, 360 F.2d
640, 642 (Ct. Cl. 1966); B-163046, December 19, 1967. In other words, the
doctrine of exhaustion of administrative remedies has never been applied
in the context of claims settlement under 31 us.c. § 3702(a).

Since a claimant is not required to pursue an administrative resolution, a
claimant who initiates an administrative claim may abort it at any time,
whether it is before GAO or the agency involved, and go directly to court.
See B-219738, April 16, 1986 (agency should not pay settlement agreement
where claimant abrogated it and filed lawsuit).
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Similarly, disallowance of a claim by Gao does not preclude the claimant
from seeking judicial relief, assuming recourse to the courts would have
been available in the first place. E.g., St. Louis, Brownsville & Mexico Ry.
Co. v. United States, 268 U.S. 169, 174 (1925); B-163046, December 19,
1967; A-87280, January 22, 1938. A claimant wishing to preserve all
possible options, however, will need to keep an eye on the calendar, since
presenting a claim to Gao does not toll the statute of limitations. Iran
National Airlines, 360 F.2d at 642. Once the case is in court, as indicated in
the 1957 letter quoted above, it receives a “de novo” review. In this
connection, one will find a variety of statements on the “deference” or lack
thereof given GAo determinations in various contexts.” The simple fact is
that a court will agree or disagree with what Gao did and will proceed
accordingly.

While disallowance by GAO has no effect on judicial review, the converse is
not the case. Once a court has ruled on a claim, Gao will apply the doctrine
of res judicata and will regard the court action as a bar to further
consideration by Gao. 62 Comp. Gen. 399 (1983); 47 Comp. Gen. 573 (1968);
7 Comp. Gen. 658 (1928); B-215253, October 30, 1984. The same principle
applies to a claim for amounts in excess of the $10,000 jurisdictional
limitation of the “little Tucker Act” (28 u.s.c. § 1346(a)(2)) where the
claimant won in court and the claim would concern the same parties and
issues. 59 Comp. Gen. 624 (1980).

And of course, Gao will not settle a claim which is already pending in
court. 33 Comp. Gen. 479, 481 (1954).

GAO may refer claims directly to the Court of Federal Claims in accordance
with 28 u.s.c. § 2510, which provides:

“(a) The Comptroller General may transmit to the United States Court of Federal Claims
for trial and adjudication any claim or matter of which the Court of Federal Claims might
take jurisdiction on the voluntary action of the claimant, together with all vouchers, papers,
documents, and proofs pertaining thereto.

“(b) The Court of Federal Claims shall proceed with the claims or matters so referred as in
ot